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Executive summary

For many years, the situation of several
thousand ‘refugees in limbo’ in Canada has
drawn the attention of refugee advocacy groups,
policy analysts and government officials. This
group consists of personsrecognized asrefugees
by Canada sImmigration and Refugee Board but
who have not been able to acquire permanent
resident status, because they lack the ‘ satisfac-
tory’ identity documents required by Canada’'s
Immigration Act.?

Previous studies have examined the
history and rationale behind this policy, and its
effect on refugees.? This paper approaches the
problem from the perspective of international
law, and specifically, in the context of Canada's
obligations as a State Party to the 1951 Conven-
tion relating to the Status of Refugees (the 1951
Convention).®

The first part of this paper discusses the
interpretation of treaties and their implement-
ation in national law, and highlights problems
which the 1951 Convention sought to address,
including issues of documentation for refugees.
It then looks at the system set up by the 1951
Convention (Articles 25, 27 and 28) to address
these problems. These Articles oblige State
Parties to provide refugees with administrative
assistance which they cannot be expected to
obtain from their countries of origin, aswell as
with identity papers and travel documents.

The report reviews how a number of
signatory States other than Canadahave handled
the problem of identity and travel documentsfor
refugees, and contrasts this with the law and
practice in Canada, including an assessment of

the experience with the Undocumented Conven-
tion Refugee in Canada Class. It finds that the
Canadian practice of requiring recognized refu-
gees to obtain identity documents from their
countries of origin, and of issuing Convention
Travel Documents to recognized refugees only
after they have become permanent residents, is
not in line with the spirit or the | etter of the 1951
Convention.

In a final section, recommendations to
remedy the current situation are made. All of
the suggested options would require the Minis-
ter of Citizenship and Immigration to accept the
determination of identity made by the Immigra-
tion and Refugee Board in the course of the sta-
tusdetermination procedure. Asthereisnoindi-
cation that significant numbers of refugees with
false identities have been recognized in Canada,
there is no obvious reason why this point of
departure should not be accepted. Moreover,
recognition may subsequently berevoked if itis
found to have been based on fal se pretences.

The paper therefore recommends that all
recognized refugees be treated equally and be
accorded all of therightsset out inthe 1951 Con-
vention upon recognition. This would include
the issuance of Convention (Refugee) Travel
Documents, which also could serve as the docu-
ments currently required by the Immigration Act
for landing.

Theintroduction of Bill C-31, the proposed
new Immigration and Refugee Protection Act
tabled in Parliament in April 2000, affords an
opportunity to make the necessary changes in
Canadian law to resol ve theselong-standing pro-
blems and to enhance the quality of refugee pro-
tection in Canada.
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I ntroduction

Just over half a century ago, in the after-
math of World War Two, the UN General
Assembly convened a Conference of Plenipo-
tentiaries to draft a Convention regulating the
legal statusof refugees. Theresult waswhat has
become known as the Magna Carta of inter-
national refugee law, the 1951 Convention
relating to the Satus of Refugees.

The authors of the 1951 Convention had
one basic human right squarely in focus, namely,
the right to recognition as a person before the
law, set out in Article 6 of the 1948 Universal
Declaration of Human Rights. + Though it was
not explicitly mentioned in the Preamble to the
1951 Convention, the drafters understood that the
lack of aclear legal status prejudiced the ability
of refugeesto “lead anormal and self-respecting
life.” s

In Canada there are thousands of conven-
tion refugees, from many different countries, who
do not haveclear legal status. These are persons
whose refugee status has been recognized by
Canada’ s Immigration and Refugee Board, but
who cannot become permanent residents because
they are unable to provide Citizenship and
Immigration Canada with “satisfactory identity
documents.” Because Canadian law does not
provide for adistinct legal statusfor recognized
refugees until and unlessthey are ‘landed’ (i.e.,
become permanent residents), these personslive
in a legal limbo, unable to obtain travel docu-
ments, be reunited with their family membersor
receive government loansfor postsecondary edu-
cation.

The drafters of the 1951 Convention
realized that refugees may arrivein countries of
prospective asylum without identity documents
for many valid reasons. Their recognition of the

refugee’ s need for an identity, asinherent to his
or her dignity and integrity, was reflected in the
Convention, and in particular in its Articles 25,
27 and 28. Article 25 concerns administrative
assistance (to refugees), Article 27 concernsiden-
tity papers and Article 28, travel documents.®
Although nothing in the Convention specifically
requires States to trandlate its provisions into
national legidation, the failure to do so can —
and does — lead to problems in countries like
Canada, wheretreatiesdo not automatically have
the force of law.

Implementation of treaties in national law

When a State signs and ratifies a treaty,
it is obliged to make sure that its national legis-
lation conforms with its new international obli-
gations, although it is not necessarily obliged to
adopt new legidation for this purpose. Article
36 of the 1951 Convention requires Statesto pro-
vide information on such laws and regulations
as‘'may’ be adopted to ensure application of the
Convention.

A decisionto ratify aparticular treaty and
not formally to incorporate it into domestic law
is normally based on an assessment of national
legislation at the time of ratification, in view of
the prevailing circumstances. But changing cir-
cumstances can bring to light deficiencies in a
system, which were not evident earlier. Thisis
what has happened in Canada, in the case of rec-
ognized refugees who are not considered to
qualify for landing.

Canadaratified the 1951 Convention and
the 1967 Protocol relating to the Satus of Refu-
gees on June 4, 1969; both instruments entered
into force for Canada on September 2, 1969.
Canada then became obliged (inter alia) to pro-
vide administrative assistance to refugees and to
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issue them with identity and travel documents
according to the terms of Articles 25, 27 and 28
of the Convention.

Canada’ s accession was made subject to
the following reservation with respect to Arti-
cles 23 and 24: 7 “Canada interprets the phrase
‘lawfully staying’ as referring only to refugees
admitted for permanent residence; refugees
admitted for temporary residence will be
accorded the same treatment with respect to mat-
ters dealt with in Articles 23 and 24 as is
accorded visitorsgenerally.” However, thisres-
ervation was not made in regard to any of the
other Articlesof the 1951 Convention which use
the term “lawfully staying” (Articles 15, 17, 18,
19, 21, 26, 28 and 32). 8

States undertake to implement in good
faith the treaties which they have ratified, but
the choice of meansto do soismainly up to them.
They may incorporate the provisionsinto national
law, use administrative regulation to make sure
thelr treaty obligationsare met, adopt ad hoc pro-
cedures or employ any combination thereof.
From an international law perspective, what is
important isthat the treaty obligations are effec-
tively implemented. ® Unfortunately, thisis not
always the case. Many States have undertaken
obligations to refugees or generaly in regard
to human rights, but have not ensured that the
rights subscribed to can, in fact, be claimed. For
instance, proceduresin many countriesfocus on
the determination of refugee status, but leave
aside the potentia for claims under Article 3 of
the 1984 Convention against Torture,*° or Arti-
cle7 of the 1966 I nter national Covenant on Civil
and Political Rights.** In other fields, Stateshave
undertaken to extradite those accused of “inter-
national crimes,” but have yet to provide for
local prosecution, inthe event that other interna-
tional obligations stand as obstaclesto removal.*?

The test of whether a treaty is being
effectively implemented at the national level does
not depend on form alone, but on an overall
assessment of what actually happensin practice.
The 1951 Convention isno exception to thisgen-
eral rule of treaty implementation. To under-
stand what Canada’ s obligations as a signatory
of the 1951 Convention entail, it is necessary to
understand the problems which the Convention
sought to address, and to look at general rules
governing the interpretation and application of
treaties.

These rules are contained in the 1969
Vienna Convention on the Law of Treaties *3
(VCLT) which, athough it is not retroactive, is
considered to reflect general international law. 4
One of the best-settled rules of international law
isthat “every treaty in forceis binding upon the
parties to it and must be performed by them in
good faith” — the principle of pacta sunt
servanda.®® Moreover, general international law
considersthat “a State which has contracted valid
international obligationsis bound to makeinits
legislation such modifications as may be neces-
sary to ensure the fulfilment of the obligations
undertaken.” ¢ A State“may not invokethe pro-
visions of itsinternal law asjustification for its
failureto perform atreaty....” ¥ In short, when
a State signs and ratifies a treaty, it accepts a
legal obligation to make surethat it hasamecha
nism to implement it.

General rules of treaty interpretation

The Vienna Convention instructs that a
treaty “shall be interpreted in good faith in
accordance with the ordinary meaning to begiven
tothetermsof thetreaty in the context and inthe
light of itsobject and purpose.” ¥ In the case of
the 1951 Convention, this means interpretation
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by referenceto the object and purpose of extend-
ing the protection of the international commu-
nity to refugees, and assuring to “refugees the
widest possible exerciseof ... fundamental rights
and freedoms.” *°

Becauseit isnot always easy to establish
clearly the intended meaning of words used in
treaties, the rules of treaty interpretation per-
mit recourse to what are called “supplementary
means of interpretation,” including the travaux
préparatoires, or the record of work leading up
to conclusion of a treaty. This is generally
accepted only where the meaning of the treaty
languageis*ambiguous or obscure; or leadsto a
result which is manifestly absurd or unreason-
able.” If the meaning of the treaty is clear from
its text, when viewed in the light of its context,
object and purpose, supplementary means are
unnecessary.

Thetravaux préparatoiresare not always
unambiguous, and it must be kept in mind that
all that States have agreed upon isthe actual text
of thetreaty. Nonetheless, thetravaux prépara-
toires can be used in a limited fashion to con-
firm the ordinary meaning of the words in the
Articles under consideration, and can help to
provide context and life to the intentions of the
drafters.

Problems addressed by the 1951 Convention

The 1951 Convention consolidated
previous international instruments relating to
refugees, and remains to this day the most com-
prehensive codification of the rights of refugees
ever attempted on the international level. The
Convention appliesto refugeeswithout discrimi-
nation as to race, religion or country of origin
(Article 3). Among the most important provi-

sionsin the 1951 Convention are those govern-
ing the definition of the term ‘refugee’ (Article
1A), the non-discrimination provision (Article
3) and the principle of non-refoulement (Article
33). These Articles are considered so vital that
no reservation may be madeto them (Article 42).

The principal objective of the Conven-
tion was the regulation of refugees’ legal status
and treatment. While the Convention sets out
basic minimum standards for the treatment of
refugees, States remain free to offer refugees
more favourable treatment. However, unless
specia measures are taken to make sure that the
provisions of the Convention are translated into
action at the national level, the rights and bene-
fits set out in the Convention may well be
denied to refugees.

Three Articles contained in Chapter V of
the 1951 Convention (Administrative Measures)
are particularly relevant to the problem of ‘refu-
geesin limbo' in Canada. Article 25 requires
asylum countries to provide refugees with
administrative assistance which they no longer
can receive from their countries of origin. Arti-
cle 27 requires State Parties to issue identity
documents to refugees who are not in posses-
sion of them, and Article 28 entitles refugeesto
atravel document, commonly known as a Con-
vention Travel Document (CTD).

Article 25: Administrative assistance

The origin of Article 25 can be found in
the earliest efforts of the League of Nations to
addressthe problemsof refugees. ThelLeague's
1926 Arrangement regarding Russian and
Armenian Refugees, for example, was specifi-
cally organized around the objective of certify-
ing the identity and ‘ position’ of refugees.

Caledon Institute of Social Policy 5



Article 25 of the 1951 Convention con-
tinuesthis practice and obliges Contracting States
to provide the assistance normally afforded by
national authorities, including the issuance of
“documentsor certifications’” which areto “ stand
in the stead” of official instruments and to “be
given credence in the absence of proof to the
contrary.” The obligation is incumbent on the
State in whose territory the refugee isresiding.

When the Ad hoc Committee which
drafted the 1951 Convention discussed the pro-
posed article on administrative assistance,
Mr. Paul Weis, representing the International
Refugee Organization, pointed out that this
should not pose aparticular problem in common
law countries. Because of the practice in these
countriesof accepting affidavit evidence, hesaid:
“No new legidation or administrative procedures
were required to protect refugees.” % Indeed,
some common law countries, where affidavits
and statutory declarations may take the place of
official documents, have made reservations to
this Article; Canada has not done so. 2

The Committee was concerned that with-
out specific assistance, refugees might not be able
to enjoy the rights accorded them in the Con-
vention. Asthe representative for Belgium said
at the 1951 Conference which adopted the Con-
vention, this provision:

...was designed to meet one of the most
constant and essential needs of refugees...
[H]e could not agree that the administra-
tive assistance[to be afforded by Contract-
ing States] should be made optiondl... . [I]f
governments were permitted to grant or
refuse them the necessary documents at
their discretion, the rights which the Con-
vention wasintended to confer on refugees
would be jeopardized. %

The Ad hoc Committee recognized that
documentation issued to refugees must be cred-
ible and authoritative, and suggested that Con-
tracting States should “ give documents issued...
the same validity as if the documents had been
issued by the competent authority of the country
of nationality....” ® Thisprovision was amended
by the 1951 Conference to “credence in the
absence of proof to the contrary,” an understand-
ably lesser standard of vaidity thanthat of ‘ origi-
nal’ documents. Such ‘lesser validity’ isinher-
ent in the circumstances. Documents issued
under Article 25 areclearly not originals, but the
standard also reflects the experience with affi-
davit evidencefamiliar to common law countries,
and thelegal principlethat evidence given under
oath should be presumed to betrue. 2 Thestand-
ard of ‘credence’ aso servesto protect theinter-
ests of Contracting States, which remain freeto
annul or modify any document, or benefit granted
on the strength of any document, on the basis of
later contrary evidence.

Article 25 needsto be read together with
Articles27 and 28, which deal with identity docu-
ments and travel documents. These three Arti-
cles form a single system of protection of the
refugee’ s entitlement to identity and documen-
tation.

Article 27: I dentity papers

Article 27 lays down an unequivocal
obligation on Contracting States to “issue iden-
tity papers to any refugee in their territory who
does not possess avalid travel document.” The
duty is subject to no exceptions, and the travaux
préparatoires make it clear that every refugee
was intended to benefit from this provision. %
Moreover, while Article 27 iswithinthe category
of provisions to which States may make reser-

6 Caledon Institute of Social Policy



vations, 2 neither Canada nor any other State
Party has done so.

The question of identity papersfor refu-
gees was considered at both sessions of the Ad
hoc Committee drafting the 1951 Convention,
in February and August 1950. The Secretariat
invoked the precedent of Article 2 of the 1933
Convention relating to the International Status
of Refugees: “Each of the Contracting States
undertakesto issue Nansen certificates, valid for
not lessthan oneyear, to refugeesresiding regu-
larly in its territory,” ° and noted that: “Itisa
general principle to issue identity papers, under
various designations, which serve both as iden-
tity cards and as residence permits.” *

In debate on the proposal, the Belgian
representative, Mr. Herment, proposed qualify-
ing the phrase ‘in their territory’ with the word
‘lawfully’: “He failed to see how any contract-
ing party could agree to issue identity papersto
refugees who were unlawfully initsterritory, or
who were there on an essentially temporary
basis.” However, the US representative, Louis
Henkin, stated that at the invitation of the Inter-
national Refugee Organization (IRO), “the Com-
mittee had agreed to extend the provisions of [the]
Article... to al refugees.” TheIRO’s represen-
tative, Paul Weis(later to becomethefirst United
Nations High Commissioner for Refugees’
Legal Adviser) confirmed the Committee’s
intention that every refugee should be provided
with some sort of document certifying hisiden-
tity.” 3t

At the 42™ meeting of the Ad hoc Com-
mittee, there was along debate on theinterpreta-
tion of the words résidant régulierement. The
French representative, Mr. Juvigny, remarked
that the Articlesgenerally implied “ that the pres-
ence of the refugees was more or less perma
nent ... asettling down and, consequently, a cer-

tain length of residence.” Thiswasto be distin-
guished from the meaning inherent in the phrase
se trouver, which “in the terminology and
general structure of the Convention ... had a
very specia significance, and was used only in
the Article concerning identity papers —i.e., it
referred to a procedure which could not be
refused to anyone, whatever his status or the
legality of his presence in agiven territory.”

Article 28: Travel documents

The operative part of Article 28 is suc-
cinct: “ The Contracting States shall issueto refu-
gees lawfully staying in their territory travel
documentsfor the purpose of travel outsidetheir
territory, unless compelling reasons of national
security or public order otherwise require... .”
Canada did not make areservation to Article 28
with respect to itsinterpretation of “lawfully stay-
ing” or any other matter.

Article 28 of the 1951 Convention thus
continued the practice of issuing travel docu-
ments to refugees, initiated under the League of
Nations, ** and paragraph 2 provides for docu-
ments issued under earlier arrangementsto con-
tinue to be recognized. Article 28 permits few
exceptionsto the obligation to issuetravel docu-
ments to refugees. The reference to “compel-
ling” reasons of national security and public
order asjustifying an exception clearly indicates
that restrictive interpretation of thisexceptionis
called for; it thus was emphasized at the 1951
Conference that the refugee is not required to
justify his or her proposed travel.

State practice

In 1984, the United Nations High Com-
missioner for Refugees (UNHCR) submitted a
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paper on identity documents to its governing
body, the Executive Committee. The paper traces
the history of identity documents for refugees
and observes that the obligation under Article
27 can be satisfied simply by the issuance of a
Convention Travel Document under Article 28.
The paper also emphasizes the value of identity
documentation for officials who, being readily
able to ascertain that someone is arefugee, can
facilitate implementation of the Convention and
avoid administrative error. The UNHCR also
observed that: “It isthe general practice of States
with established proceduresfor determining refu-
gee status to provide recognized refugees with
some form of documentation attesting to their
identity and to their status as refugees.” *

Inits Conclusion adopted after debate on
the matter, the UNHCR Executive Committee
(of which Canada was then and remains now a
member), reaffirmed the importance and neces-
sity of identity documents for refugees. The
Committee pointed out that Article 27 requires
Contracting States to issue such documents, and
“noted with approval the general practice of
Statesto provide refugeeswith documents, inthe
form prescribed by their national legidation, ena-
bling them to establish their identity and their
refugee status, and recommended that States
which have not yet done so should ensure that
refugees are provided with such documenta-
tion.” %

In many countries, particularly civil law
States, treaties become part of the local law and
can be relied on where claims of right are at
issue. At the sametime, and given the practical
desirability of translating general principlesinto
working rulesfor the administration, many such
States also have formally incorporated relevant
portions of the 1951 Convention by legislation,®
including those relating to identity and travel
documents.

For example, in Belgium, Article 57/6 of
the December 15, 1980 Loi sur |'accés au
territoire, lesg§jour, I’ établissement et I’ €l oigne-
ment des étrangers provides that the Commis-
saire général aux réfugiés et aux apatrides has
authority to issue the documents provided for by
Article 25 of the 1951 Convention. Article 76
of the 1981 Arrété Royal on the same subject
providesfurther that “ I" étranger reconnu comme
réfugiéest, sur levu du certificat deréfugiéremis
par |’ autorité compétente, mis en possession du
certificat d'inscription au registre des étran-
gers... .

In France, Article 14(10) of the Ordon-
nance 1945-2658 du 2 novembre 1945 relative
aux conditions d’ entrée et de s§our en France
des étrangers et portant création de I’ Office
national I"immigration, asamended in 1998, pro-
vides that a recognized refugee shall be issued
with aresident’s permit “de plein droit,” valid
for ten yearsand also renewable“ depleindroit.”

In Germany, Article 39 of the Auslaender -
gesetz (Aliens Law) provides that “substitute
identity documents” are to be issued to an aien
who does not possess a passport and cannot rea-
sonably obtain one. The Federal Minister of the
Interior also is competent to determine that ali-
ens who do not possess a passport or passport
substitute, and cannot reasonably obtain one, may
be issued with atravel document as a substitute

for a passport.

In Switzerland, the 1999 Ordonnance sur
laremisededocumentsdevoyage a desétrangers
fixesthe authority of the Federal Refugee Office
to issue refugees with identity and travel docu-
ments. Article 2 of the Ordonnance provides
clearly: “ L’ éranger qui aobtenul’asileen Suisse
ou y a été admis provisoirement comme réfugié
a droit a un titre de voyage pour refugiés
conformément ala Convention du 28juillet 1951
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relative au statut des réfugiés... .” Article 4
declares that the Federal Refugee Office may
issue an identity certificate to personsentitled to
protection as well as to asylum seekers without
papers, while Article 6 laysdown that an aienis
to be considered as being “without papers,”
“lorsgu’il ne possede pas de documents de voy-
age nationaux valables et qu’'il ne peut étre
raisonnablement exigé delui qu’il demande aux
autorités compétentes de son Etat d origine ou
de provenance de lui en délivrer un ou d'en
prolonger la validité.”

Many other similar examples can be
found. State practice generally confirms the
importance which States party to the 1951 Con-
vention attach to the entitlement of the refugee
to documentation attesting to identity and sta-
tus, acknowledgesthe obligation to provide such
documents and recognizesthe necessity for such
documentation to be effective in enabling the
refugee to benefit from the provisions of the
Convention.

Thelaw and practice in Canada

Although the 1951 Convention definesa
statusto whichit attaches specific consequences
(namely, the status of refugee), it is left to each
State Party to determine how it will identify those
who are to benefit. In Canada, since 1989, the
determination of refugee status has been gov-
erned by statute providing for an oral hearing and
a quasi-judicial procedure, within the jurisdic-
tion of anindependent decision-making body, the
Immigration and Refugee Board.

In proceedings in Canada for the deter-
mination of refugee status, applicantsare already
on notice of the importance of providing accu-
rate information about their identity. In recent
years, however, there has been growing concern

in Canadaabout asylum seekerswho arrive with-
out proper documentation, and the question of
identity has taken on particular importance both
at the stage of determination of refugee status by
the Immigration and Refugee Board, and later,
when recognized refugees apply for landing (per-
manent residence).

The Immigration and Refugee Board has
established methods for the determination of
identity, which arerecognized as essential to the
verification of claimsand the assessment of cred-
ibility. ® Numerous decisions of the Immigra-
tion and Refugee Board confirm the seriousness
with which the question of identity is taken. *
Where the Board’ s Convention Refugee Deter-
mination Division (CRDD) is not satisfied asto
the claimant’ s identity, the application for refu-
gee statusis likely to fail.

For example, in acasewhich wasdecided
in 1993, the applicant claimed to be a Somali
citizen. Shesubmitted acopy of her Somali driv-
er’slicence and a copy of her Somali passport,
together with other documentation, along with
her Personal Information Form. But the CRDD
had serious doubts about her general credibility
and about her identity in particular, raised by the
fact that the claimant did not tell the truth when
asked if her passport was“ genuine and correct,”
that she had destroyed another (Kenyan) pass-
port claimed to be false, and because of incon-
sistencies and implausibilities in the account
given of her travel to Canada.

In another case, concerning an lragi
claimant whose documents were thought to be
counterfeit, the CRDD asked: “How important
isit for the panel to be persuaded as to the spe-
cific identity of a clamant before it? It is our
view that thisis of prime importance... . Con-
vention refugee status is given to a named per-
sonwho has been ableto persuade the panel hear-
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ing his’her case that s/he is a person holding a
particular name... .” 4

The CRDD asowill reverse, or ‘vacate,’
a determination found to have been based on
misrepresentations asto identity. InRe Q.Z.D.,
for example, the CRDD revoked an earlier find-
ing that a claimant was arefugee, on the ground
that his application was not supported by the
evidence that he was acitizen of Liberia. After
tests showed that his passport and identity card
were both false and/or had been altered, the
claimant admitted this. Looking at the evidence
as awhole, including information provided on
his application and explanations given subse-
quently, the CRDD concluded that he knowingly
had concealed material factsrelating to hisiden-
tity.

Whilethelack of a‘satisfactory identity
document’ is not, and should not be, an impedi-
ment to recognition of an individual as a refu-
gee, as long as that person can explain credibly
why heor sheisnot in possession of such adocu-
ment, it does constitute an obstacle to becoming
apermanent resident of Canada. A Convention
refugee who is not yet a permanent resident has
no formal legal status in Canada. Citizenship
and Immigration Canadaitself hasacknowledged
the problems faced by recognized refugees who
are not yet landed:

Convention refugees who do not become
permanent residents in Canada remain
without legal status; they are not visitors
and cannot be issued Minister’'s permits
except in limited circumstances. They
enjoy only limited protection: they have a
right not to be returned to the country
where they fear persecution, but they do
not havetheright to return to Canadaonce
they leave... . Refugeeswho are not per-
manent residents may legally take employ-

ment only if they are in possession of an
employment authorization... . It is ...
important that they initiate the landing
process as early as possible ... in order to
entitlethem to privileges and servicesthat
are acquired with full legal status.*

Canadaappearsto bethe only State party
to the 1951 Convention which requires further
proof of identity after recognition as a refugee
by the national status determination authority.
Thishasbeen the casein Canadaonly since 1993.
Before that year, Convention refugees applying
for permanent residence after recognition by the
Immigration and Refugee Board were effectively
exempt from furnishing identity documents in
any particular form. At that time, Canada
appears to have complied with Articles 25 and
27 of the 1951 Convention largely by default, in
the sensethat there was no demand for additional
documents for the purpose of landing. Once
landed, the refugee was entitled to a record of
landing, and to a Convention Travel Document,
both of which also could serve as identity
papers. However, an amendment to the Immi-
gration Act was adopted in 1993 which states:

An immigration officer shall not grant
landing either to an applicant under sub-
section (1) [i.e., any person who is deter-
mined, by the Refugee Division, to be a
Convention refugee] or to any dependant
of the applicant until the applicant is in
possession of avalid and subsisting pass-
port or travel document or a satisfactory
identity document. 4

Since adoption of thisamendment, large
numbers of Convention refugees recognized in
Canada have been unable to enjoy the benefits
of ‘landing’ and, by comparison with other Con-
vention refugees, have therefore suffered from
‘administrative discrimination.” ® The effects
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of denying or suspending access to permanent
resident statusinclude: denial or delay of family
reunion; “6 limited access to postsecondary edu-
cation; * denial of Convention Travel Documents
and guaranteed re-entry to Canada, contrary to
Article 28 and the Schedule to the 1951 Con-
vention; and restrictions on freedom to take
employment, contrary to Articles3and 17. These
problems are precisely among those which the
1951 Convention sought to avoid.

Refugee travel documents

In Canada, as explained above, refugees
arenot entitled to obtain travel documents under
Article 28 of the 1951 Convention until they are
‘landed.” Passports and travel documents are
issued under the prerogative of the Crown. 4
Authority for theissuance of passportsand travel
documents is vested in the Passport Office,
itself a unit within the Department of Foreign
Affairsand International Trade, and Section 4(2)
of the Canadian Passport Order, which governs
the issue of passports, provides that: “No pass-
port shall be issued to a person who is not a
Canadian Citizen... .” *°

The Order makes no provision for refu-
gees and statel ess persons, but information pro-
vided by the Passport Officerefersto other docu-
ments, including a [presumably Convention]
Refugee Travel Document issued to permanent
residents (occasionally thoseonaMinister’ sper-
mit) who have refugee statusin Canadaas deter-
mined by the Department of Citizenship and
Immigration (sic). Applicants must supply,
among other documents, their “original Record
of Landing (IMM 1000)” or Minister’s Permit.*

In the absence of any other published
order, it is presumed that Convention Travel
Documentsalso areissued in exercise of the pre-

rogative, without benefit of regulations. There
is no evidence that the requirements of Article
28 of the 1951 Convention are incorporated in
the procedure; on the contrary, in practice it
seems that neither the formal requirements of
Article 28 nor those of the Schedule to the 1951
Convention are taken into account.

What is a “ satisfactory identity document?”

Aslong asrecognized refugeesin Canada
are expected to produce a “ satisfactory identity
document” to be considered for landing, it will
be important to know what will satisfy this
requirement. Y et the term “ satisfactory identity
document” is not defined in the Act, which also
provides no list of acceptable documents.

In 1997, Citizenship and Immigration
Canada provided guidance on the evaluation of
a statutory declaration, to determineif it can be
accepted asa“ satisfactory identity document.” 2
It recalls an earlier memorandum which defines
a“ satisfactory identity document” asadocument
which “is genuine; belongs to the Convention
refugee; provides evidence of the person’siden-
tity; normally predates the claim to refugee sta-
tus.” = It advisesthat “ statutory declarations and
other documents presented for the purpose of
complying with Section 46.04(8) should be
reviewed with [these] criteriain mind.”

In practice, however, the general
approach to documentation suggeststhat it isusu-
ally only a valid passport or travel document
which is accepted by Citizenship and Immigra-
tion Canada as satisfactory, and that documents
which would otherwise be acceptable under
Canadian law (and recognized as sufficient by
common law countries which participated in
drafting the 1951 Convention), such as affida-
vits and statutory declarations, are in fact fre-

Caledon Institute of Social Policy 11



quently rejected by the authorities without
apparent reason.

Citizenship and Immigration Canada's
1997 Operations Memorandum does not refer to
theissue of the presumption of credibility attach-
ing to sworn evidence, absent evidence to the
contrary; “or to the relevance and weight to be
given evidence which predates the application
for refugee status or for permanent residence”;
or to the validity in practice accorded by other
Canadian authorities to documents confirming
recognition of refugee status issued by the
Immigration and Refugee Board.

Indeed, the refugee’ s notice of recogni-
tion issued by the Immigration and Refugee
Board isaccepted by Canadian governmental and
nongovernmental entities as sufficient iden-
tification for a variety of purposes other than
landing—e.g., for theissuance of drivers' licences
or the opening of bank accounts. The Opera-
tions Memorandum also fails to mention the
requirement to provide reasons for finding any
particular document to be unsatisfactory, apoint
highlighted by the Federal Court in Popal v.
Canada.>*

Inthejudgement inthat case, which arose
out of an application for judicial review of the
failure to grant permanent residence statusto an
Afghan citizen recognized asa Convention refu-
gee on November 15, 1994, Justice Gibson set
out in detail the considerable delaysand demands
which accompanied the application. Notwith-
standing official recognition of Afghanistan asa
country “experiencing sustained and extreme
political turmoil,” and the fact that “the lack of
effective central government prevents many
nationals ... from obtaining identity documents,”
the applicant nonetheless was requested to
obtain documents such as an original marriage

certificate or abirth certificate. When hedid so,
they were rejected as unsatisfactory, despite the
fact that, as Justice Gibson remarked, “in
Islamabad, much closer to thereality of the situ-
ation in Afghanistan and Pakistan, the principal
applicant’s documentation was found [by the
Canadian visa officer] to be much above the
average for persons fleeing Afghanistan.” *

Contacts with the country of origin

The requirements set out by the Cana-
dian legidation pertaining to refugee applicants
for permanent residence appear to be premised
on the assumption that refugees are able to, and
should, seek relevant documentation from the
authorities of their country of origin. >

However, to require recognized refugees
to contact the officials of their country of origin
is incompatible with the object and purpose of
the 1951 Convention —namely, the protection of
refugees. It may put the individual at risk, or
endanger family members or others remaining
in the country of origin. Ironically, it also
potentially jeopardizes the refugee status of the
applicant who, because of such contact, may be
considered to have reavailed himself or herself
of the (national) protection of the country of ori-
gin, and thusto have forfeited hisor her refugee
status.>’

Even though the presumption that the
individual has ceased to bearefugeeisrebuttable,
particularly where the contact has been required
by authorities in the country of asylum, it is not
reasonabl e to impose such a burden on a recog-
nized refugee. Therequirement may bedifficult
or impossibleto satisfy, andisalso likely in most
cases to be objectionable.
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Undocumented Convention Refugeein Canada
Class

In an attempt to remedy the situation of
several thousand ‘undocumented’ Convention
refugees in ‘legal limbo,” in January 1997 the
Government introduced the Undocumented Con-
vention Refugeesin Canada Class (UCRC). The
Classwas defined as consisting of undocumented
Afghan and Somali refugees, and the intention
wasto enable them to be landed after afive-year
waiting period; the waiting period was shortened
to three yearsin December 1999. %8

In 1997, when the Undocumented Con-
vention Refugeein Canada Classwasintroduced,
it was estimated that there were “ approximately
7,500 persons in Canada who have been deter-
mined to be Convention refugees, whose coun-
try of originisSomaliaor Afghanistan. Of these,
it is estimated that just under half have not
applied for permanent residence; the remainder
who have applied for permanent residence have
not been landed, for the most part, because they
are unable to obtain a passport, travel document
or other satisfactory identity document.” *° In
addition, there are many other ‘undocumented’
refugees recognized in Canada who come from
countries other than Afghanistan and Somaliaand
who are unabl e to be landed because they do not
possess ‘ satisfactory’ identity documents.

Under the rules pertaining to the UCRC
Class, applicants for permanent residence with-
out identity documentation are not considered for
permanent residence for aperiod of three years,
“until and unless additional documentation is
provided;” eligibility thereafter depends, inter
alia, on the applicant making “awritten solemn
declaration with respect to the accuracy and
completeness of identity information” submitted;
Afghanistan and Somaliaare described as* coun-
tries experiencing sustained and extreme politi-
cal turmoil, and thelack of effective central gov-

ernment prevents many nationals and former
habitual residents from obtaining identity docu-
ments.” No provisionismadeto include depend-
ants overseas within the class, and ‘family class
sponsorship’ may be submitted only “once per-
manent residence status’ has been granted.

Operations Memorandaissued in imple-
mentation of the UCRC Class appear to com-
pound the difficulties facing refugees seeking
landing after recognition by the Immigration and
Refugee Board. For example, in 1997, Citizen-
ship and Immigration Canada advised that: “ The
passport issuing practices of [the Afghan
Embassy and consulates in the United States] ...
give reason to question the presumption that the
holder of an Afghani passport is an Afghani
national.” ¢ It isunusual for one State to query
the sovereign acts of the representative of afor-
eign government; in this case, it was apparently
dueto thefact that the Afghan passportsand iden-
tity documents demanded by the Canadian
authorities were being issued on the basis of
documents themselves issued by the Canadian
authorities.

The refugee effectively is caught in a
viciouscircle. Being without identity documents
and yet required to obtain them, documents
obtained are nevertheless found unsatisfactory.
Moreover, the authorities’ insistence that the
refugees present documentation may have the
undesirable effect of encouraging those not yet
‘landed’ to resort to fraudulent papers in order
to respond to this requirement, and in view of
the refugees’ understandable eagerness to be
reunited with family members or to obtain other
benefits available to permanent residents.

Effectiveness of the UCRC Class

It not clear what advantages have been
secured through the imposition of the (now)
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three-year waiting period prior to processing for
permanent residence of recognized refugeesfrom
Somaliaand Afghanistan considered not to have
satisfactory identity documents. Thereisno evi-
dence to suggest that large numbers of refugees
in Canada have, in fact, been recognized on the
basis of false documentation as to identity. If
thisisindeed the case, the imposition of await-
ing period would appear to be unnecessary and
to bear no relationship of proportionality to the
objective — namely, the documentation of iden-
tity. In Popal v. Canada, Justice Gibson noted
in regard to the UCRC Class that:

...the waiting period was intended to be
used to allow identification of non-deser-
ving claimants. There was no evidence
before the Court in this matter to demon-
strate that the waiting period had been so
used by the respondent in the case of the
principal applicant. To the contrary, the
respondent would appear to have adopted
an entirely passive role throughout the
waiting period... . Communication with
the principa applicant would appear to
have been less than full and open. lden-
tity documents thought to be less than
adequate were never sent for verification
when they should have been and were
alleged to have been. %

Thereisno evidenceto suggest that “ sat-
isfactory identity documents’ are more likely to
appear during the post-recognition period of three
years, although the 1997 Operations Memor-
andum still requires the processing officer to
advise the applicant that “no further considera-
tion can be given until and unless additional
documentation is provided.” Applicants may
infer from this advice that they should seek such
documentation from the authorities of their
country of origin. However, no cautionisgiven

regarding thelegal risksin approaching the coun-
try of origin which, asindicated above, conceiv-
ably could be viewed as adesire to reavail one-
self of national protection. Such contact was
indeed initiated by the applicant in Popal v.
Canada, but the document obtained thereby also
was rejected as ‘ unsatisfactory.’

The effectiveness of the class also may
be questioned, when one looks at the number of
refugees who have been landed after the requi-
sitewaiting period. Of the approximately 7,500
recognized Somali and Afghan refugees who
were not landed when the UCRC Classcameinto
effect in 1997,% only one-quarter (or 1,980 per-
sons) have been landed to date. This includes
just 385 personswho were landed during thefirst
half of the year 2000, after reduction of thewait-
ing period from five to three years.®* A further
4,637 Somali and Afghan refugees have been
recognized as Convention refugees in Canada
between 1996 and mid-2000,* while 3,160 have
been landed under normal landing proceduresin
the same period.®

The question of discrimination

The circumstances surrounding theintro-
duction of the UCRC Class suggest that it was
created in order to minimize the hardship
imposed by the requirement to have a“ satisfac-
tory identity document.” However, the creation
of aspecial classof refugeesappearstoraisevery
serious issues of discrimination by comparison
with other refugees recognized in Canada and
granted permanent resident status. It poses ques-
tions of compliance with Article 3 of the 1951
Convention, which provides that “the Contract-
ing States shall apply the provisionsof this Con-
vention to refugees without discrimination as to
race, religion or country of origin.”
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Conclusion

This paper has attempted to show how
legidative provisions, taken together with admin-
istrative practice, can lead to results which are
incompatible with international obligations. It
has been argued that Section 46.04(8) of Cana-
da sImmigration Act isnhot compatiblewith cer-
tain provisions of the 1951 Convention relating
to the Status of Refugees, specificaly, with: (1)
the obligation under Article 25 to provide
administrative assistance to refugees who have
been recognized under domestic law and proce-
dure, but who are without the documentation
required to exerciserightsavailableto other refu-
gees similarly situated; (2) the obligation under
Article 27 to “issue identity papers to any refu-
geeintheir territory who does not possessavalid
travel document,” to which no exceptions are
permitted and to which no reservations have been
made; and (3) the obligation under Article 28 to
“issueto refugees lawfully staying in their terri-
tory travel documents for the purpose of travel
outside their territory.”

Asaresult, many recognized refugeesin
Canadaareineligiblefor benefits otherwise due
to lawfully resident refugees, flowing from the
1951 Convention. Moreover, refugees without
a “satisfactory identity document” who are
required to wait for landing also may suffer a
further delay in eligibility for naturalization. If
o, this situation appears incompatible with the
undertaking in Article 34 of the 1951 Conven-
tion:

The Contracting States shall asfar as pos-
sible facilitate the assimilation and natu-
ralization of refugees. They shall in par-
ticular make every effort to expedite natu-
ralization proceedings and to reduce asfar
as possible the charges and costs of such
proceedings.

This issue may require fuller investiga-
tion of the respective position of such refugees
and others accorded landing within normal time
periods in order to determine whether they are
treated equally with other refugees/permanent
residents. In practice, it also may be the case
that, though subject to ‘suspension of process-
ing,” the UCRC class of refugees are, in fact,
better off than similarly situated refugees from
countries other than Afghanistan or Somaliawho
may have no prospect at al of being admitted to
permanent residence and thus to naturalization.

In addition, the above practices also
result in the creation of asituation in which cer-
tain classes of recognized refugees feel com-
pelled to approach the authorities of their coun-
try of origin, thereby putting at risk not only their
own status as refugees, but also such family
members as may have remained behind.

Bill C-31, the proposed new Immigration
and Refugee Protection Act, affords Canada an
opportunity to rectify the problems described in
this paper, and to provide Convention refugees
in Canada the full range of rights to which the
1951 Convention entitles them.

Recommendations

There are a number of ways in which
Canadian practice could be brought into conform-
ity with its obligations under the 1951 Conven-
tion.

Proposal 1

All recognized refugees without iden-
tity documents should be treated equally and
accorded al Convention rights upon recognition.
This treatment would include the issuance of
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Convention Travel Documents upon recognition
by the Immigration and Refugee Board, which
simultaneously would satisfy the need for a sat-
isfactory identity document. Bill C-31 could pro-
videfor theissuance of Convention Travel Docu-
ments to all Convention refugees in Canada,
regardless of whether they have been landed.

Proposal 2

Identity documents could be issued,
either by the Immigration and Refugee Board or
by Citizenship and Immigration Canada, to rec-
ognized refugees. Whereissued, such documents
would need to be accepted as satisfactory iden-
tity documentsfor landing, and generally for the
purposes of Canadian law. By analogy with
Article 25(3) of the 1951 Convention, they should
“stand in the stead of the official instruments
delivered to aliens by or through their national
authorities,” and “be given credence in the
absence of evidence to the contrary.” Under no
circumstances should recognized refugees be
referred to their country of origin to obtain docu-
ments. Thiscould be clearly stated in Bill C-31,
which also could providefor theissuance of iden-
tity documents to refugees as provided for in
Article 27 of the 1951 Convention.

Proposal 3

Refugees could be landed immediately
upon recognition by the Immigration and Refu-
gee Board, by analogy with refugees resettled
by Canada from overseas and who are ‘landed’
immediately upon arrival.

Proposal 4

At a minimum, if none of the above
options is followed, affidavit evidence or statu-
tory declarationsastoidentity should be accepted
in accordance with the normal principles, and
without the limiting reservations currently
included in operational instructions. Evidence
submitted in Personal Information Forms or in
proceedings before the Refugee Division of the
Immigration and Refugee Board should be given
due weight. Evidence considered sufficient to
satisfy the Canadian determination process can
also be said to meet the requirements of Articles
25 and 27 of the 1951 Convention.

In all of the above proposals, the inter-
ests of the state are sufficiently protected by the
general principle of law that “fraud vitiates
everything.” In the common law, it has long
been recognized that fraud vitiates proceedings,
whether civil or criminal.®” Thus, for instance,
the Immigration and Refugee Board’s findings
asto identity may and should be treated as pre-
sumptively valid for al purposes, in the absence
of cogent evidence to the contrary.

The problems in Canada regarding
administrative assistance and identity and travel
documentsfor refugeesillustrate wider concerns
about therelation of international law to national
law. It isto be hoped that one lesson emerging
fromthisreview isthat there are latent problems
inrelying on discretion and administrative prac-
tice; it is far better to recognize what has been
undertaken, acknowledgewhat practical stepsare
required to ensure effective implementation and
act accordingly.
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1951 Convention relating to the Status of Refugees
Extracts

Article 25
Administrative assistance

. When the exercise of aright by arefugee would normally require the assistance of authorities of a
foreign country to whom he cannot have recourse, the Contracting States in whose territory heis
residing shall arrange that such assistance be afforded to him by their own authorities or by an
international authority.

. The authority or authorities mentioned in paragraph 1 shall deliver or cause to be delivered under
their supervision to refugees such documents or certifications as would normally be delivered to
aliens by or through their national authorities.

. Documents or certifications so delivered shall stand in the stead of the official instruments deliv-

ered to aliens by or through their national authorities, and shall be given credence in the absence of
proof to the contrary.

. Subject to such exceptional treatment as may be granted to indigent persons, fees may be charged
for the services mentioned herein, but such fees shall be moderate and commensurate with those
charged to nationals for similar services.

. The provisions of this Article shall be without prejudice to Articles 27 and 28.

Article 27
| dentity papers

The Contracting States shall issue identity papersto any refugeein their territory who does not possess
avalid travel document.
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Article 28
Travel documents

1. The Contracting States shall issue to refugees lawfully staying in their territory travel documents
for the purpose of travel outside their territory, unless compelling reasons of national security or
public order otherwise require, and the provisions of the Schedule to this Convention shall apply
with respect to such documents. The Contracting States may issue such atravel document to any
other refugee in their territory; they shall in particular give sympathetic consideration to the issue
of such atravel document to refugeesin their territory who are unable to obtain atravel document
from the country of their lawful residence.

2. Travel documents issued to refugees under previous international agreements by Parties thereto
shall be recognized and treated by the Contracting Statesin the sameway asif they had been issued
pursuant to this article.
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